Not Too Late to Appeal: Extensions of Time to
Appeal in lllinois and Federal Practice

By Timothy J. Storm

Introduction

One basic rule retained since law
school by most lawyers — including those
with little or no involvement in litigation — is
that an appeal must be taken within 30 days
afier the entry of a final judgment in the trial
court. Another basic principle cherished by
many lawyers is that to every rule there is
an exception. So it is with the 30-day appeal
deadline.

This article outlines the circumstances
in federal and Illinois state practice under
which a notice of appeal that is filed more
than 30 days after the trial court’s entry of
final judgment in a civil case will preserve
access to the appellate court.

General Rules for Timely Filing

As a general rule in both federal and
state practice, a notice of appeal must be
filed in the trial court no later than 30 days
after a final judgment is entered by the trial
court.! One categorical exception in federal
practice is that the notice must be filed within
60 days after the entry of final judgment in
cases in which the United States or an officer
or agency of the United States is a party.>

In federal and state practice, timely
filing of certain post-judgment motions will
extend the trial court’s jurisdiction over the
case. The period for filing a notice of appeal
does not begin until (or, more accurately,
begins anew) after the court disposes of all
such post-judgment motions.> However,
neither repetitive post-judgment motions nor
motions to reconsider rulings on post-
judgment motions will extend the appeal
period.*

A post-judgment motion that does not
satisfy the requirements of rule and case law
will have no effect on the running of the
appeal period and a notice of appeal filed
after the applicable appeal period will be
useless.* Therefore, if a post-judgment
motion is filed, it is vital to determine
whether the motion is of the type that will
toll the appeal period. A specific list of such
motions is set forth in Fed. R. App. P.

4(a)(4)(A). In state practice, post-judgment
motions include a motion for rehearing or
retrial, to modify or vacate the judgment® or
for other relief of a similar nature.’

In Illinois state practice, where a party
wishes to join an appeal, appeal separately,
or cross-appeal, a separate notice of appeal
must be filed within 10 days after service of
the original notice or within 30 days after
the entry of judgment, whichever is later.?
In federal practice, any such additional
notices must be filed within 14 days after
the first notice was filed or within 30 days of
the entry of judgment, whichever is later.®

In state cases, timely filing of the
notice of appeal is mandatory and
jurisdictional so that a failure to file on time
cannot be overlooked by the appellate
court.’ In federal cases, timely filing is also
said to be mandatory and jurisdictional,"
but the “jurisdictional” nature of a timely
notice in federal court has an exception,
discussed below, with no parallel in state
court practice.

Extensions in Illinois State Practice

No extensions by the trial court. The
circuit court has no power to extend the time
for filing a notice of appeal provided in the
rules.” As a practical matter, the circuit court
essentially controls when the period begins
because it determines the date on which it
enters a final judgment and the timing of its
disposition of post-judgment motions.
However, once a judgment is entered and
the post-judgment motions are disposed of,,
the circuit court’s ability to control the
running of the period ends. Accordingly, a
circuit court’s purported stay of all matters
after the entry of a final judgment does not
toll the appeal period."

Extensions by the appellate court.
Under I11. Sup. Ct. R. 303(d), within 30 days
after the expiration of the original 30-day
appeal period, a party may file a motion in
the reviewing court for leave to appeal out
of time."* The motion must be accompanied
by the proposed notice of appeal.'® If a

proper motion for extension is not filed within
the prescribed time, the appellate court is
without power to extend the time for
appeal.'

To be entitled to file an appeal within
the 30-day period following the initial 30-
day period, the party must show a
“reasonable excuse for failure to file a notice
of appeal on time[.]” '7 Reasonable excuse
is “intended as a lenient standard vesting
the court with a broad discretion.”'® While
there are relatively few reported decisions
from which to draw examples, reasonable
excuses may include such things as “illness
of counsel, an honest mistake of counsel,
delay in the mail, a snowstorm, and many
others.”” Under the heading of mistakes of
counsel, a docketing error may be a
reasonable excuse.?’ A delay arising from
mere negligence is not.?'

Extensions in Federal Practice

Extensions by the trial court. Ina
procedure directly opposite that employed
in state court, only the district court may
extend the time for appeal beyond the initial
period.?* The court of appeals has no power
to do so pursuant to rule and statute.”

The Federal Rules of Appellate
Procedure include two distinct provisions
for extending the appeal period, each with
its own requirements. Falling under Fed. R.
App. P. 4(a)(5) are motions for an extension
of time that are filed during the original
appeal period or within 30 days thereafter.>’
The second category, covered by Fed. R.
App. P. 4(a)(6), involves motions too late to
be included in the first category, but no later
than 180 days after the judgment was
entered or 7 days after the moving party
receives notice of the entry of the judgment,
whichever occurs sooner.?

Under Fed. R. App. P. 4(a)(5), a motion
for extension of time must be filed with the
district court within 30 days after the
expiration of the original appeal period.** A
motion filed within the original appeal period
may be brought ex parte unless the court
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requires otherwise.”’” However, a motion
brought after the original appeal period must
be noticed and served in the ordinary
manner.?® The maximum extension available
under Rule 4(a)(5) is 30 days after the original
appeal period or 10 days after the date of
the order granting the extension, whichever
is later.”

To qualify for an extension, the movant
must show excusable neglect or good
cause.”® Traditionally, the Seventh Circuit
has treated excusable neglect as a strict
standard®' to be construed narrowly.3?
However, the United States Supreme Court
has rejected a narrow view of excusable
neglect in favor of a “flexible
understanding.”** Considerations in finding
excusable neglect include “the danger of
prejudice to [the nonmoving party], the
length of the delay and its potential impact
on judicial proceedings, the reason for the
delay, including whether it was within the
reasonable control of the movant, and
whether the movant acted in good faith.”*

Examples of excusable neglect include:
an unexplained delay by the post office in
delivering a mailed notice of appeal®;
counsel’s failure to receive timely notice of
the judgment followed by attempts to
ascertain the status of the case’®; mistakes
by court personnel®’; a deficiency in a timely
filed notice of appeal for failure to list all of
the multiple appellants®; delays caused by
counsel’s over-commitment to court-
appointed cases*; and tardiness in filing the
appeal arising from potentially conflicting
statutory provisions regarding the time for
appeal in an admiralty case.*

“Good cause” requires a lesser
showing than excusable neglect! but is
intended to “take account of a narrow class
of cases in which a traditional ‘excusable
neglect’ analysis would be inapposite.”*
Good cause is a factor “in situations in which
there is no fault — excusable or otherwise.
In such situations, the need for an extension
is usually occasioned by something that is
not within the control of the movant.”*

Fed. R. App. P. 4(a)(6) applies only
when the moving party did not receive timely
notice of the entry of judgment. In such
cases, an extension may be granted upon
motion filed within 7 days after the movant
received notice of the judgment or within
180 days after the entry of judgment,
whichever is sooner.¥ A request for relief
under those circumstances must be sought
by motion because mere lack of timely notice

of the entry of judgment does not
automatically affect the time to appeal.s

An order granting an extension under
Fed. R. App. P. 4(a)(6) must include findings
that the movant “was entitled to notice of
the entry of the judgment or order sought to
be appealed but did not receive the notice
from the district court or any party within 21
days after entry” and that “no party would
be prejudiced” by the extension.*® The
requirement of findings by the district court
is mandatory.*’

A district court’s order declining to
extend the time under either Fed. R. App. P.
4(a)(5) or (6) is an appealable final judgment,
which is reviewed by the court of appeals
for abuse of discretion.”® An order granting
an extension may be challenged by the
appellee without filing a cross-appeal
because a question of appellate jurisdiction
is involved and the court of appeals has the
duty to inquire into its own jurisdiction.*

No extensions by the court of appeals
except in “unique circumstances.” As
noted above, the Federal Rules of Appellate
Procedure grant no authority to the court of
appeals to permit late filing of a notice of
appeal.®® Actual practice is somewhat more
complicated. While filing a notice of appeal
within the time limit is “ordinarily” considered
“mandatory and jurisdictional,”' courts of
appeal have occasionally excused untimely
filings in “unique circumstances.”*

Under the “unique circumstances”
doctrine, a late appeal may be deemed timely
by the court of appeals “only where a party
has performed an act which, if properly done,
would postpone the deadline for filing his
appeal and has received specific assurance
by a judicial officer that this act has been
properly done.”™* Such a situation is most
likely to arise when a party was late in filing
a motion which will toll the appeal period
under Fed. R. App. P. 4(a)(4)(A), but the trial
court has assured the party that the motion
was accepted as timely. Under such
circumstances, the court of appeals may
permit the filing of a notice of appeal at a
time that would have been proper when
treating the tardy trial court motion as if it
had been timely filed.*

Conclusion

In both federal and Illinois state
practice, it is within the court’s discretion to
grant or deny an extension of time to file the
notice of appeal and no one should
intentionally delay filing in reliance on being

able to obtain an extension. The notice of
appeal must always be filed on time when it
is within counsel’s ability to do so. To that
rule there is no exception.
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