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Missteps that can occur throughout the life of a lawsuit may serve to waive

an issue and thus doom an appeal. Here’s an overview of — and tips on how

to avoid - the top 10 waiver missteps that may occur before, during, and

after the trial of civil cases, as reflected in Seventh Circuit opinions.

by Timothy ]. Storm

losing federal court litigant has the right to appeal
to the circuit court of appeals, but the ability to
obtain an effective appeal may depend on whether
the key issues have been properly preserved for
review. Unwelcome opportunities to waive issues in the
trial court and thereby doom an eventual appeal can arise
throughout the life of a lawsuit. This article provides a brief
overview of some basic steps to take to avoid the 10 most
common types of waivers that may occur before, during, and
after the trial of civil cases, as reflected in opinions of the
U.S. Court of Appeals for the Seventh Circuit.!
Consider just a few situations in which a small misstep in
the district court may lead to big waiver problems on appeal:
Example 1. Your client, a large company, is the de-
fendant in a federal court suit that could potentially cost it
millions of dollars. Very early in the litigation, your op-
ponent serves a broad discovery request seeking, among
other things, hundreds of pages of documents reflecting
communications between your client’s general counsel and
the company’s upper level management. You assert attor-
ney-client privilege and provide a privilege log, which your
opponent promptly challenges. You request that the district
judge conduct an in camera inspection of the disputed docu-
ments, but he refuses to do so because the task would be
“unmanageable.” Instead, the judge agrees to review only a
“sample” consisting of 10 documents from the privilege log.
After conducting the review, the judge determines that most
of the documents in your log are not privileged and enters an
order requiring disclosure of all the disputed documents.*

]

1 your client complies with the order and produces
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the documents, it can still appeal the erroneous discovery
order at the end of the case. By that time, however, all of the
privileged information will have been disclosed to the other
side and may have been used against your client. If you refuse
to produce the documents, the court likely will impose severe
sanctions, possibly including a judgment against your client.

The judge is wrong, and you know it. But what do you do
to preserve the issue and obtain prompt appellate review?
(Hint: See tip 3, below.)

Example 2. You represent an employer being sued by
a discharged employee who alleges that his firing resulted
from age discrimination. Your client asserts that the firing was
part of a downsizing. At trial, you intend to introduce into
evidence a worker’s compensation settlement agreement the
plaintiff signed, stating that his “job was eliminated due to
corporate downsizing.” During a sidebar, the plaintiff’s lawyer
objects to admission of the document and states that, if it
were introduced, he would present evidence that your client
drafted the document and that the plaintiff merely signed on
the dotted line to get his sorely needed worker’s compensa-

«

tion. After hearing all of that, the judge says, “T agree,” and

immediately returns to the bench, anxious to get on with the
trial®

What do you do now? How you respond may either
preserve or waive your client’s ability to use critical evidence.
(See tip 6, below.)

Example 3. Your client has endured the long and expen-
sive defense of a highly contentious case. You have advised

her that it appears likely that she will prevail on summary
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~2) Object to a magistrate’s report
WIthm the required time. A party
wh ltas objections to a magistrate’s
réport and recommendation must file

CONSTITUTIONAL ISSUES.

judgment. Before you have the oppor-
tunity to file a summary judgment mo-
tion, however, the plaintiff * ‘disappears.”
After giving the plaintiff several chances
to pursue the case, the trial court
dismisses the case without prejudice for
want of prosecution. When the plaintiff
resurfaces, the district court denies a
motion for reconsideration or relief
from the judgment, and the plaintiff
appeals.* Your client is unhappy with
the dismissal because she understands
that the case may be refiled, and she
believes that the case should have been
dismissed with prejudice on the merits.
To have a chance of achieving a
dismissal with prejudice, do you need to
file a cross-appeal? (See tip 10, below.)

The Meaning and Importance
of Waiver

The starting point for avoiding costly
waiver mistakes is recognizing that the
parties on appeal are limited to the
record created in the district court.”
The court of appeals generally consid-
ers only those issues and arguments that
were first presented to the district court
and were properly preserved for appel-
late review.®

In many cases, issues cannot be
addressed on appeal because the trial
attorney did not take care to create a
complete record in the trial court. A
waiver is an “‘intentional relinquish-
ment or abandonment of a known
right.””” Although defined as “inten-
tional,” many waivers of appellate issues
are not intentional in the sense that the
trial attorney purposefully waived the
right. Rather, many “intentional” waiv-
ers are more accurately characterized
as inadvertent because they arise from
the attorney’s lack of attention to mat-
ters that may seem insignificant in the
district court but that gain importance

COMPLEX BUSINESS OWNERSHIP AND CONTROL DISPUTES, AND y

1) Protect the claims in an improp-

those objections with the district court
“Before the court adopts the magistrate’s
recommendations.'® The statute allows
10 days for such submissions,'” and
failure to act within that time ordinar-
ily “waives the right to appeal all issues,
both factual and legal” that were ad-
dressed in the magistrate’s report.'®
The time limits for objecting are
usually enforced, but “under certain
circumstances the failure to file [timely]
objections may be excused because the
rule is not jurisdictional and should
not be employed to defeat the ‘ends of
justice.”" For example, the Seventh
Circuit has sometimes treated parties
who filed objections late more leniently
than it has treated parties who filed
no objections at all. Late filings have
been excused when “the filing was not
egregiously late and caused not even the
slightest prejudice to the appellees i
On appeal, a party’s appellate chal-
lenges to the district court’s findings
based on a magjistrate’s report and rec-
ommendation are limited to the issues
that the party raised before the district
court.* While objections in the district
court must specify each issue for which
review is sought, it is not necessary to
previous claim or position and thereby fully state the factual or legal basis of
to waive any error in the dismissal of each objection to avoid waiver.2
the prior complaint." To avoid waiving ~ @@#48) Withhold production in the
or abandoning arguments, the plaintiff face/of erroneous discovery orders.
must pursue either option 2 2 or option 3. An ordu dnu.tmg a party to (_omphf
Option 2. The plaintiff may stand with cértain discovery requests is not a
on the (11511115.‘;0(! complaint, wait for final and appealable order.® Compliance
the dismissal to become final, and then ““ith the order may not technically waive
appeal.”? The dismissal will become appellate challenges to the propriety of
appealable when the court enters a the order, but because compliance may
dismissal with prejudice.” Even if the have substantial negative consequences
district court does not eventually enter to the objecting party, immediate review
an order of dismissal with prejudice, the g urgently desired. In this circumstance,
dismissal becomes final and appeal- “the right means to secure review of
able when the time to file the amended 4 d,nget}r order is to disobey, suffer
pleading expires." the consequences under Fed. R. Civ. P.
Option 3. The plaintiff may replead  37(h)(2), and then appeal from the final
and omit the previously dismissed decision if the district court’s resolution
claim. The dismissal of that claim may affects the final judgment.” No means
then be appealed when the case is of obtaining interlocutory review, such

when the case advances to appeal.®

Waiver "exl'iuguishes” any error for
purposes of appeal.” Therefore, it is par-
ticularly important for the trial attorney
to create a record in the district court
that will preserve all necessary issues
and arguments on appeal.

Tips to Avoid Waiver Before Trial

erly dismissed complaint. Dismissal
of a complaint without prejudice ordi-
narily is not a final and appealable order
because the plaintiff is free to replead.”
A plaintiff confronted with an order of
dismissal without prejudice has three
options:

1) amend the complaint to include
allegations that conform with the ruling;

2) stand on the complaint and wait
for the dismissal to become final: or

3) amend the complaint, omitting
the previously dismissed claim(s).

Option 1. The plaintiff who repleads
to conform with the district court’s
ruling is considered to abandon the

r‘
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as a petition for mandamus, is available
with respect to discovery orders.”
Thus, in Example 1, the best course
of action is to refuse to produce the
privileged documents, even if doing so
means facing an adverse judgment. No
means of immediate review is available

and to do other than refuse production 'ei;

would compromise the integrity of the |
privileged documents.

/4) Seek a mandamus if the trial
_]udge‘demes a recusal motion. By
, ‘contraht to the rule for discovery orders,
: "apefltltm for mandamus is sometimes
the only proper way to obtain review of
an erroneous dlstnct court decision. A
party who wishes to maintain an objec-
tion to the presiding district judge after
the court denies a motion for recusal
under 28 U.S.C. § 455 must petition the
court of appeals for a mandamus before
the case is tried.* Failure to seek man-
damus waives objection to the judge.”

Tips to Avoid Waiver at Trial
'—.5)'Méke specific, timely objections

' to evidence. When trial counsel af-

F¥figmatively represents that there is no

obJec‘hon to the admission of certain

_evidence, it is obvious that the party

‘waives arguments to the contrary. =
There are othel less obvious but no
less harmful, ways to waive evidentiary
objections.

To preserve a claim of error
concerning the admission of evidence,
counsel must raise an objection to
the evidence before the district court
either in a pretrial motion in limine
or by an objection at trial. If the trial
court denies an in limine motion, there
is no need for counsel to object at the
time the evidence is offered at trial to
preserve the objection for review.

If there has been no such definitive
ruling of record, counsel must object
at the time the evidence is offered at
trial or move to strike the evidence.®
On appeal, an argument that evidence
that was admitted should have been
excluded is limited to the grounds stated
in the trial court; all other grounds are
waived.* That is why the trial attorney
must be sure to “spell out [the] specific

\

ground for objection at the time it is
made.”* Counsel also may preserve

a challenge to evidence by seeking a
specific continuing objection to the
introduction of the evidence.®

76) Present an offer of proof for

4 'ei:__cluded evidence. A trial judge’s
sléfiiitive pretrial ruling to exclude

evidence relieves the proponent of the

_ evidence of the need to make further
“C8Fforts to seek admission of the evi-

dence.* When there has been no pre-
trial ruling or when the district court’s
ruling “invite[s] a further response from
counsel,” counsel cannot maintain
claims of error concerning the exclusion
of evidence unless the substance of the
evidence either was made known to the
court by offer of proof or was apparent
from the context in which the evidence
was offered.®

ing court to determine whether the
evidence would have been helpful ” A
party need not make a formal offer of
proof.” However, completely failing
to make an offer of proof results in a

W) Move for Judgment as a matter
An offer of proof enables the review-

waiver or forfeiture on appeal of any
error in the exclusion of the evidence
in question unless the substance of the
excluded evidence is clearly present in
the record.®

As with any issue on appeal, the
party must obtain a clear and unambigu-
ous ruling from the district judge to be
able to raise that ruling as error. The trial
judge’s failure to rule on a motion or ob-
jection, or the issuance of an ambiguous
ruling, cannot be challenged on appeal.*’

Thus, in Example 2, the trial at-
torney should specifically request that
the trial judge explicitly rule on oppos-
ing counsel’s objection to the evidence.
When faced with an ambiguous ruling or
the lack of a ruling, the burden is on the
proponent of the evidence to take the
steps necessary to clarify the record.

of law at the close of evidence. After
a tnaT on the merits, the court of appeals
generall\ will not review the district
[eourt’s earlier denial of a motion for
“summary judgment.” Instead, the focus
(continued on page 61)

Avoid the Top 10 Waiver Mistakes

Before trial:

1) Protect the claims in an improperly dismissed complaint, by:

a) amending the complaint in accordance with the ruling, or

b) standing on the complaint and waiting for the dismissal to become final,

or

¢) amending the complaint, omitting the previously dismissed claim(s).

2) Object to a magistrate’s report within the required time.

3) Withhold production in the face of erroneous discovery orders.

4) Seek a mandamus if the trial judge denies a recusal motion.

During trial:

5) Make specific, timely objections to evidence.

6) Present an offer of proof for excluded evidence.

8) Do not miss objections during closing arguments.

)
)
7) Move for judgment as a matter of law at the close of evidence.
)
)

9) Make a clear record during the jury instruction conference.

After trial:
10) File the notice of appeal on time!
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(from page 21)

is on the fully developed record as pre-
sented at trial. Therefore, to preserve
for appeal a challenge to the sufficien-
cy of the evidence, counsel must bring
a motion for directed verdict pursuant
to Fed. R. Civ. P. 50(a).** With very
limited exceptions, failure to make
such a motion at trial will preclude ap-
pellate review of the sufficiency of the
evidence.®

8) Do not miss objections
during closing arguments. Gener-
ally; objections to prejudicial remarks
during closing argument are preserved
for appeal only if the opponent objects
at'the time the comments are made.*
Objections to errors alleged to have
occurred during closing argument
must be made at the latest before the
case is submitted to the trier of fact.®
In that way, the trial judge has the
chance to provide curative
instructions.*

Because objections in jury cases
must be made before the jury retires, a
strategic decision to wait until after the
opponent’s closing argument to inter-
pose an objection may be acceptable.
A decision not to object at all, even if
made for strategic reasons, operates
as a waiver of the issue. The Seventh
Circuit has specifically commented
that neither “trial tactics nor mere
temerity will excuse counsel’s failure
to object to a remark made in closing
argument™ and that “risky gambling
tactics such as this are usually binding
on the gambler.”®

9) Make a clear record during
the jury instruction conference.

A party may raise the failure to give a
jury instruction as error on appeal only
if the party asked that the particular
instruction be given.*® Accordingly,
proposed instructions — in writing and
in full - should be provided to the trial
court.

As to instructions that are given to
the jury, a party who does not object
to the proposed instruction before the
trial court waives any objection to that
instruction on appeal.* The party ob-
jecting to an instruction must provide

the reviewing court with a transeript
of the jury instruction conference
to establish that the party raised the
argument that is being advanced on
appeal ™!

In addition, the objection must
be specific enough that the “nature
of the error is brought into focus.™*
The party must explain what is wrong
with the instruction; it is not enough to
simply submit an alternative instruc-
tion. Moreover, grounds of objection
on appeal are limited to those grounds
that were stated at trial* and all other
“substantively separate and distinct
grounds for objections” are waived.®

A narrowly construed exception to
the objection requirement may exist
when: 1) the party’s position has been
previously made clear to the court;
and 2) it is clear that further objection
would be unavailing and futile.* Even
in situations that might arguably fit
within the exception, prudence dictates
that objections be spelled out on the
record during the instruction
conference.

Tips to Avoid Waiver After Trial

10) File the notice of appeal on
time! Finally, except in the tiny and
unpredictable minority of cases in
which the court of appeals may find
“unique circumstances” permitting late
filing,*the notice of appeal must be
filed within the original time provided
by rule (usually 30 days) or within any
extension of the original time granted
by the district court pursuant to rule.*®
In the ultimate example of waiver, fail-
ing to timely file the notice of appeal
deprives the court of appeals of juris-
diction to hear the case® and thereby
precludes appellate review of all is-
sues.” Any party who seeks affirmative
relief from the judgment must cross
appeal. A party who fails to cross ap-
peal may not “attack the decree with a
view either to enlarging his own rights
thereunder or of lessening the rights of
his adversary.”!

Thus, in Example 3, the appel-
lee also must file a notice of appeal.
If a party who has benefited from a

JULY 2006

dismissal without prejudice wishes to
obtain a dismissal with prejudice, a
cross-appeal is necessary to permit the
court of appeals to hear the request for
additional relief.

Conclusion

The “top 10” list is not exhaustive.
There are many additional ways to
stumble into waiver of issues on ap-
peal. Yet by being particularly aware of
the top 10 categories and taking basic,
but vital, steps to preserve the record
in the district court, trial counsel

can easily avoid the types of waivers
that are most likely to doom a case to

defeat on appeal.
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